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If any person shall commit a crime of violence in the 
District of Columbia when armed with or having readily 
available any pistol or other firearm, or other dangerous 
or deadly weapon, including but not limited to, sawed-off 
shotgun, shotgun, machinegun, rifle, dirk, bowic knife, 
butcher knife, switchblade knife, razor, blackjack, billy, 
metallic or other false knuckles, he may in addition to 
the puniehment provided for the crime be punished by 
imprisonment for an indetcrminate number of years up to 
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having readily available any pistol or other firearm, or 
other dangerous or deadly weapon, including but not 
limited to, sawed-off shotgun, shotgun, machinegun, rifle 
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dirk, bowie knife, butcher knifc, switchblade knife, razor, 
blackjack knife, billy, metallic or other false knu¢kles, 
then, notwithstanding any other provision of law, the 
court shall not suspend his sentence or give him a 
probationary sentence, 


| 

APPENDIX B: 22 D.C. Code, Section 2901. Robbery. 
Whoever by force or violence, whether against re- 

sistance or by sudden or stealthy scizure or snatching, 
or by putting in fear, shall take from the person or 
immediate actual possession of another anything of value, 
is guilty of robbery, and any person convicted theréof 
shall suffer imprisonment for not less than [six months] 
nor more than fifteen years, 


APPENDIX C: 22 D.C. Code, Section 502. Assault with 
intent to commit mayhem or with dangerous 
weapon. | 

fvery person convicted of an assault with intent to 
commit mayhem, or of an assault with a dangerous weapon, 
shall be sentenced to imprisonment for not more than ten 
years. 
\ 
| 

APPENDIX D: 22 D.C. Code, Section 3204. Carrying con- 

cealed weapons. 


No person shall within the District of Columbia carry 
either openly or concealed on or about his person, except 
in his dwelling house or place of business or on other 
land possessed by him, a pistol, without a license there- 
for issued as hereinafter provided, or any deadly or 
dangerous weapon capable of being so concealed. Whoever 
violates this section shall be punished as provided in 
scction 22-3215, unless the violation occurs after he has 
been convicted in the District of Columbia of a violation 
of this section or of a felony, cither in the District of 
Columbia or in another jurisdiction, in which case he 
shall be sentenced to imprisonment for not more than ten 
years. 


ISSUES PRESENTED* 


Was appellant denied the effective assistance of counsel re- 

quired by the Sixth Amendment to the United States constitu-— 

tion and United States v. Wade at a lineup due to the inade- 
ated states wage 


guate information provided counsel by the government? 


Does the showing of photographs to witnesses who were to view 
a lineup previously ordered deny the effective assistance of 


counsel at the lineup or create an unnecessary risk of mis-— 


identification within the meaning of Simmons v. United States, 


where the witness is to be brought to the lineup whether or 


not he identified the suspect. 


Where there is a lineup identification by the victim of a 
simple witness robbery, does the delay of in providing notice 
to appellant that he is to be charged, where he is already 

in penal custody, violate the rule of Ross, Godfrey-Jones 
where appellant is entirely unable at trial to reconstruct 


his activities during the time period of the robbery. 


Where the only evidence that a gun was used in a robbery is 
that the item in the rotber's hanji looked like a gun to the 
frightened victim who saw no bullet in the chamber, was it 
error to deny two motions for judgment of acquittal of 
Armed Robbery, Assault with a Deadly Weapon, and carrying 
a Dangerous Weapon, as well as to deny appellant's motion 
for judgment of acquittal notwithstanding the verdict? 


* This case has not previously been before this Court. 


REFERENCES TO RULINGS 


I 


On November 5, 1969 Judge June L. Green of the United States 
District Court ruled that evidence of a February 11, 1969 lineup 
in which Romie Jones identified Appellant would not be suppressed, 


nor the in-court identification for that reason. (Tr.75) . 


Ir 
On November 6, 1969 Judge June L. Green ruled that evidence 
of a photographic identification of Appellant on webruary 5, 1969 
by Romie Jones would not be suppressed, nor the in-court identi- 
fication. (Tr. 154,157,158). 


Tit 


On November 6, 1969 Judge June L. Green overruled appellant's 


continuing objection to identification testimony by) Romie Jones. 


(Tr. 158). 


Iv 
On November 6, 1969 Judge June L. Green ruled that the delay 
in notifying appellant of the charges did not require dismissal 
| 


of the indictment. (Tr. 166-67). 


Vv 


On November 7, 1969 Judge June L. Green denied appellant's 
| 
=a 


motion for judgment of acquittal after the government's case 


(Tr. 321). 


vi 
On November 7, 1969 Judge June L. Green denied appellant's 
motion for judgement of acquittal at the close of the evidence 


(Tr. 397). 


vit 
On November 7, 1969 Judge June L. Green denied appellant's 
motion for judgement of acquittal notwithstanding the verdict. 


(Tr. 449-50). 


STATEMENT OF THE CASE 
Appellant was found guilty by a jury on November 7, 1969 of 
Armed Robbery (22 D.C. Code §3202), Assault with a Dangercus 
weapon (22 D.C. Code §502) and Carrying a Dangerous weapon (22 
D.C. Code §3204) in the United States District Court for the 
District of Columbia. He was sentenced on December 30, 1969 to 
ten years under the Youth Corrections Act (18 U.S.C. §5010), and 
motive of appeal was filed January 2, 1970. The conviction arose 
out of the robbery of the night manager of a gas station on 
January 22, 1969 for which a four count indictment was returned 
against appellant on April 10, 1969 in which the charge of Robbery 
(22 D.C. Code §2901) was included with the three of which he 
was convicted. 
The Government's Case 
The evidence in the government ’s case showed that Romie Jones, 


the night manager of an Amoco station at 1201 Bladensburg road, 


had arrived at work at midnight on January 21, 1969. During his 
-3- 


first hour of work, while servicing a car, he observed two men walk 


through the driveway of the station, one of whom was wearing an 


Army fatigue jacket (Tr. 203). Later, at around 4:20 P.M. on 
January 22, 1970, Mr. Jones was walking into the bathroom of the 
station (Tr. 198) when he felt someone push something into his 
back. Thinking that the person behind him was a fellow employee, 
he said "Charles, do you want change for a five?" ‘The response 
received was, "no, this is it." The voice then told Mr. Jones 
to keep walking into the bathroom, then, when he got inside, to 
turn around. (Tr. 199). 

When he turned, "I scen a gun pointed in my stomach." He 
described the gun's length, and said it was a brown revolver, but 
he did not know whether there were any bullets in the chamber. 
(Tr. 200). : 

The person holding the supposed gun was wearin a green army 
fatigue jacket with the hoed drawn so that only his eyes, mouth, 
nose and a portion of his chin showed. He was algo wearing khaki 
pants, and had no mustache (Tr. 200-201). He searched Mr. Jones, 
who had his hands in the air, taking about $83 in receipts from 
the station (Tr. 201-202). : 

Upen completing the search, estimated by Mr. Jones as of two 
minutes duration, the robber told Mr. Jones to go into the rest 
room stall. (Tr. 202). When he complied the robber backed out the 
rest room door. Mr. Jones testified the robber was the same man 
he had seen walking through the station earlier in the evening 


(Tr. 203), and that he had seen him many times prior to that night 


(Tr. 204). His previous observations occurred when the man came 
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into the station to use the vending machines. (Tr. 204). 
Three other people were in another part of the station 
during the robbery. (Tr. 204). Mr. Jones waited a few moments, 


then went and told them to call the police, he had been robbed 


(Tr. 205). He gave the police a general description (Tr.205-206) . 


Mr. Jones identified Appellant in court as the robber 
(Tr. 206), and then told of a photographic identification of 
Appellant previously made (Tr. 207). This occurred shortly before 
a lineup (Tr. 207), held “ebruary 11, 1969, at which he also 
identified appellant (Tr. 208-209). The witness described the 
robber and appellant as having the common characteristic of hold- 
ing their head to one side when they walked. (Tr. 210). 

On cross-examination, Mr. Jones admitted that when the 
robber told him to g> into the stall after obtaining the money, he ¢ 
said "If you turn around I will shoot you," yet insisted that he 
nonetheless looked over the top of the stall and observed the 
robber backing out the door. He indicated that the oval of the 
robber's face which he could see extended from below the hairline 
to slightly below his lips. (Tr. 218-19). twas also pointed 
out that in prior testimony the same witness indicated he had not 
turned around after going in the stall, since the robber had 
threatened to shoot him if he did. (fr. 228-231). It was also 
said that Mr. Jones did not tell anybody that he had previously 
known the robber until after he identified a picture of Appellant 


on February 5, 1969 (Tr. 233,256). 


It was also admitted that at the time of the photographic 


identification, only two photographs were viewed by the witness, 
since the second photo in the stock of eleven was Appellant's. 

On Redirect the government brought out that the witness had 
seen the photo on only two prior occasions -—- once (hen the of- 
ficer brought it so the gas station, and once in the office of 
the prosecutor on October 22, 1969. | 

Officer Brady testified to the photographic identification 
(Tr. 255-57) and the lineup identification (Tr. 257) . He also 
testified that the first time Mr. Jones had told him he had seen 
the man before was after the case went to the Grand Jury (Tr.258) . 
This was later than the lineup date as well as the date of the 
photographic identification (Tr. 259). 

Two other witnesses testified they had seen appellant some 
seven hours after the robbery. One of the two said he was 
wearing khaki pants and a green 3/4 length jacket (tr. 265) while 
the other said he was wearing a brown jacket and An pants 
(Tr. 304). The latter said he was clean-shaven at that hour. 

The parties stipulated that appellant had no License to 
carry a pistol on his person in the District of Columbia (Tr.314). 

The Defense Case | 

Loretta Thomas, Appellant's girlfried testified she had 

dated him steadily for nearly four years. Since she lived near 


| . 
the Amaco gas station, she often sent Mr. Stevenson there toe get 


cigarettes or snacks from the vending machines (Tr} 323-24). In 


oe 


November, 1968 Appellant's clothes had all been destroyed in a 
fire (Tr. 325). Miss Thomas never saw an Army fatigue jacket 
among his clothing, nor has she seen him wearing such an item of 
apparel. (Tr. 325). 

Appellant testified that he aid not recall his whereabouts 
at the time of the robbery. He was first notified in April, 1969 
that he had been indicted for this robbery, and since that time 
has been unable to reconstruct the events of that day. The latest 
he recalled being out during January, 1969 was 3:00 A.M. or New 
Year's Eve. (Tr. 329-330). 

On cross-examination he confirmed that the fire had destroyed 
all of his clothing, and that he moved to 18th Street after the 
fire. He nearly always left by midnight after almost daily visits 
with Miss Thomas, who lived with her parents. When he left, he 
normally would go home if it was late, if it was early, he often 
went to visit other friends. (Tr. 337). When he was with 
Mr. Jenkins the morning after the robbery at a nearby store, he 
was wearing a brown suade jacket and khaki pants. (Tr. 338). He 
said the previous night, a Tuesday, he probably would have visited 


Miss Thomas, since he did so four or five times a weck, though 


he couldn't say whether he did so on that particular night (Tr. 342) 


He had not been awake very long before going out the next morning 
to Hechingers, but he normally slept about eight hours each 
night (Tr. 342-43). 


As to his appearance, appellant testified he shaved his 


TMstache in February for the first time since high school (Tr.350- 


5), and he wears a goatee "off and on." (Tr. 351). 
| 


Detective McEwen testified Mr. Jones had previously told him 


that he was coming out of the bathroom when the robber entered 
(Tr. 358), and was robbed in the office area outside the bath- 
toom. (Tr. 359), and described the robber as wearing an Army 
fatigue jacket and pants (Tr. 359). 

Officer McKinney, the first officer to respond to the robbery 
call (Tr. 367) testified Mr. Jones' pants were wet in the front, 
and that he had told the officer that "through the excitement 
he had wet his pants" (Tr. 368) and that the perpetrator was 
“wearing Army fatigue jacket and pants," (Tr. 369). This descrip- 
tion was broadcast to all units. (Tr. 371). : 

John C. Youngs testified that Mr. Jones had stated that he 
saw the robber 35 minutes before the robbery when he asked for 
change for a dollar. (Tr. 379). He was in the rest room standing 
in front of a urinal when some one entered the bathroom and 
placed in his back, whereupon he wet his pants. (tr. 380). 

David C. Niblach testified that he was, appointed to re- 
present Appellant in the Court of General Sessions on January 
23, 1969 on a charge of shoplifting. (Tr. 392-93). He was not 
wearing an Army field jacket at that time, and had a mustache and 

| 


a goatee (Tr. 393-94). The beard seemed full grown, and was more 


than a 24 or 48 hour growth. (Tr. 396). | 


Closing arguments of the defense was based upon a theory 


of misidentification (Tr. 408-423) . 
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I 
APPELLANT WAS DENIED THE EFFECTIVE ASSISTANCE OF SESE 
aoe BY THE SIXTH AMENDMENT AE HIS LINEUP DUE TO THE 


INADEQUATE INFORMATION "PROVIDED COUNSEL BY THE GOVERNMENT 


A. Facts 


Appellant's pretrial motion to suppress the lineup identi- 


fication was kased upon the failure of the U.S. Attorney's office 
and the police to provide to counsel the minimal information 
essential to effective assistance of counsel. Evidence was 
taken at the hearing, and the motion was denied. 

Appellant had been appointed an attorney, Charles Murray, 
at his arraignment on February 4, 1969 on a charge of robbery of 
the Miles Long Sandwich Shop (Tr.12). At that arraignment a 
mimeograph lineup order (Tr.68) was signed, ordering appellant 
to appear at a lineup on February 11, 1969 (Tr.18). The judge 
signing the order refused to indicate whether witnesses would be 
present at the lineup other than those for the sandwich shop 
robbery (Tr.65). No notice that other witnesses would appear 
occurred until the lineup began (Tr. 18-22, 28,60-62). 


Counsel had obtained the descriptions given by the witness 


9 


| 
to the Miles Long robbery from the warrant and was satisfied 
| 
that, as to that crime, appellant's lineup attire aia not impli- 
cate him. He was also satisfied he did not stand out in the line 


compared to the others (Tr.52). 


| 
The conduct of the lineup was detailed by Mr. Murray (Tr. 


12-75). This testimony indicates that, after preliminary matters, 


each attorney is called forward as the witnesses who) are 


expected to identify his client begin entering the room. The 


policeman running the lineup readsthe lineup number, present time, 


date and place of offense, and asks the witness whether he or she 


can “identify anyone." (Tr. 28,55-56). 


The attorney may be able to get the name of the witness by 
peeking over the policeman's shoulder at his paper, but the name 
is not given (Tr.28-56). Neither is any description previously 


given by that witness, nor any of the circumstances surrounding 
\ 


the alleged offense provided counsel prior to, at the lineup 


(Tr.34), or thereafter until, in this case, an indictment was 
returned (Tr.329). 
When the first witness came in after Mr. Murray had been 


called forward, he noticed that the address read was not that of 
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the Miles Long Sandwich shop (Tr.60,34-36). From that time 

(9:32 p.m.) until & minutes later (9:48) eleven witnesses viewed 
the lineup (Tr.30-33). The same procedure is followed with each 
witness, and “you try to write as fast as you can the information 
given (fr.29)." The information missing is often as important 

as that obtained (Tr.30-33). Often everything said can't be 
heard (Tfr.57). Nothing was given counsel after the lineup which 
might fill in the gaps in his notes, though the police have their 
version of the lincup proceeding on a “lineup sheet." (Tr.57-59). 

Since counsel knew of no other offenses, he asked for no 
information concerning them prior to the lineup (Tr.64). ven if 
he had known, no information is provided, as a matter of policy 
(Tr.65). 

On the above facts, the motion to suppress the lineup iden- 
tification was denied by the trial judge (Tr.75), and was intro- 
duced at trial (Tr.207-209). 

B. Wade - Gilbert violated 


Y 2/ 


The cases of United States v. Wade and Gilbert v. California 


1/ 388 U.S. 218 (1967) 
2/ 388 U.S. 263 (1967) 


clearly established the right to counsel at a Lineup. The exact 


scope of that right has never been squarely decided in this 


Circuit, or by the Supreme Court. This case presents an oppor- 


tunity for clarification of that issue. | 

In United States v. sae oon the Court established 
that the right to counsel was necessary, since "the first line of 
defense must be the prevention of unfairness and the lessening of 


| 4/ 


the hazards of ecyewitness identification at the Lineup itself." 

The Court cited approvingly a model lineup sedeunncae 4 The 
model required, inter alia, that a description of the suspect 
should be given by the witness before he views any arrested person. 
This description should be available in order to allow counsel to 
avoid suggestiveness in the lineup before it occurs. 

Two cases in the District of Columbia Circuit have agrecd 
with this procedure. In both, extraordinary relicf was sought, 


and deemed inappropriate. In both, the court noted that descrip- 


tions previously given by witnesses should be made available to 


388 U.S. 218 (1967) 
Id. at 235 
Id. at 236, n.26 


counsel. 


6/ 


The first of these cases was Allen v. United States. The 


Court there said that where there were to be witnesses to other 
crimes than those charged, counsel should be given, in advance of 
the lineup, the names of the witnesses who will attend, the time, 
place and nature of the crimes involved, and the previous descrip- 
tions these witnesses have given the police. The court also 
urged that counsel have a role in setting up the lineup to avoid 
suggestive features. The court also said the failure to comply 
with these requirements is to be raised by a motion to suppress, 
as was done here. The Allen case was decided on January 30, 1969, 
nearly two weeks prior to the lineup in the present case. 
7/ 

In the case of Spriggs v. Nilson, decided after the lineup 
in this case, but prior to the motion to suppress, the court again 
deciined preliminary relief for the government's failure to pro- 


vide descriptions prior to the lineup. In so doing, the court 


6/ 133 U.S. App. D.C. 84, 408 F.2d 1287 (1969) 


7. U.S. App. D.C. ’ F.2d (No. 23,548, dec. Oct. 
16, 1969) 


noted that 
we see no reason, and the Government at oral 
argument has offered none beyond an unsubstan- 
tiated reference to convenicnce, why the right 
to effective assistance of counsel does not: re= 
quire that the description of the suspect as 
given to the police be made available to counsel 
for the appellant at the lineup. 


The practice of the U.S. Attorney's office and the Metro- 
politan Police Department of conducting lineups without pro- 
viding a list of witnesses to be present nor the prior descrip- 


tions given by those witnesses reduces counsel's role to that of 
a poor stenographer (Tr.57-59). This is because it is impossible 


for counsel to intelligently exercise the prerogative) to suggest 


changes in the lineup (Tr.50-52) without such prior information. 


Consequently, the role for which Wade established the right to 
counsel is made impossible of fulfillment due to counsel's inade- 


quate information. 

No reason is scen for objection by the government to pro- 
viding this information to counsel. To the contrary, 
| 


law enforcement may be assisted by preventing the 
8/ Allen v. United States, 133 U.S. App. D.C. 84, 408 F.2d 
1287 (1969); Mason v. United States, U.S. App. D. Ce F.2d 
(1969). 
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infiltration of taint in the prosecution's identi- 
fication evidence. That tesult cannot help the 
guilty avoid conviction, but can only help assure 
that the right man has been brought to justicc. 9/ 


Duc to the inadcquate information provided counsel, the right 
to counsel was violated. The Gilbert per Se exclusionary rule 
requires reversal for that reason, since the lineup identification 

10/ 
was itself introduced into evidence. 
II 


THE SHOWING OF FHOTOGRAPHS TO WITNESSES, WHO ARE TO LATER 


VIEW A LINEUP PREVIOUSLY ORDERED, WHETHER OR NOT A PHOTO OF 


APPELLANT IS IDENTIFIED, DENI“S THE EFFECTIVE ASSISTANCE OF 


COUNSEL AT LINEUP AND CREATES AN UNNECESSARY RISK OF MIS- 


IDENTIFICATION WITHIN THE MEANING OF SIMMONS V. UNITED STATES 


A. Facts 
Appellant's pretrial motion to suppress identification 


testimony focused also upon the use of photographs. Officcr 


9/ United States v. Wade, 388 U.S. 218, 238 (1967). 

10/ Gilbert v. California, 388 U.S. 263, 273, __ (1967); Clemmons 
v. United States, 133 U.S. App. D.C. 27, 408 F.2d 1230 (1968). 

See also opinion of Black, 3. in United States v. Wade, 388 U.S. 
218, 247 (1967). 


Brady, who was aware a lineup was to be held at ance number of 
witnesses were to vicw appellant (Tr.82), nonetheless. took a group 
of eleven photographs to those witnesses to view several days 
prior to the lineup (Tr.82-87). Whether the witnesses identified 
appellant from the photos or not, they were brought to the. Lineup 
(Tr. 92-93). The officer didn't remember the order in which the 
pictures were shown to Mr. Jones (Tr.92), though Mr. gones 
remembers that appellant's photo was the second in the stack, 

(Tr. 137-141). It is unclear which of the other ten photos was 


i 
first. After Mr. Jones reached the second photograph, he didn't 


look through the remainder (Tr.141-42). 


B. Right to Counsel 
The right to counsel at lineup was provided to aid in the 
| 
"prevention of unfairness and the lessening of 
the hazards of cyewitness identification at) the 
lineup itself." 11/ 
This means that identifications before the lineup should only be 
engendered by the police in certain situations. These have been 
delineated by this court on prior occasions. They include the 
| 


1l/ United States v. Wade, 388 U.S. 218, 235 (1967). 
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immediately after 2 reported crime to 


12/ 


the victim for confirmation athe use © 


return of one apprehended 


f£ a photographic spread 


in exigent circumstances in order to narrow the list of suspects. 


Other legitimate reasons for pre-lLincup identifications exist, as 


where no crime is suspected and an investigation r-mzinc general. 
Unless some necessity compels 2 showing of photographs prior 


to a lineup, no reason except the planting of an image in the 


mind of the witness which remains at the lineup can be offered 
for such a practice. Counsel's role at the lineup is reduced to 


mere presence. An analogous point was made in United states v. 


1s/ 
“adc, where the court said 


Insofar as the accused's identification in fact 
the fruit of a suspect pretrial identification 
which the accused is helpless to subject to 

effective scrutiny at trial, the accused is de- 


127 Russell v. United States, 133 U.S. App. D.C. 77, 408 F.2d 
1280 (1969); Solomon v. United States, 133 U.S. App. D.C. 103, 
A408 F.2d 1306 (1969); Wise v. United States, 127 U.S. App- D.C. 


279, 383 F.2d 206 (1967). 


13/ United States v. Hamilton, U.S. App. D.C. rf 
F.2d (No. 22,361), dec. July 24, 1969). Cf. Simmons v. 


United Statcs. 


14/ United States v. Davis, 399 F.2d 948 (2d Cir. 1968). Sce also 
United States v. Kirby, U.S. App. D.C. r F.2d (No. 
23,106, dec. April 24, 1970). 
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prived of that right of cross-cxamination which 
is an essential safeguard to his right to seanrene 
the witnesses against him. 16/ 


For the same reasons, Miranda warnings are required. It is an 


act of futility to require counsel at a lincup order to remove 


suggestive influences, if the image of the suspect can be 


freely planted prior to the lincup. No right to effective 
assistance of counsel at lineup cxists unless a rule of neces- 

16.5/ | 
sity is created around the use of photographs. 


Cc. The Simmons Requirement of Neccssity 


Appellant was in custody under high money bond after his 
arraignment on the Miles Long Robbery on February 4, 1969. There 
was no fear on the part of the police that he might fice the 


| 
jurisdiction if he were not apprehended. Nor was there any 


apparent suspicion that someone else committed the robbery here 


in question. 
| 
When officer Brady went to show Mr. Jones the eleven 


pictures, he was aware that a lineup had been ordered, and that 


Mr. Jones would be asked to attend. The witnesses to whom the 


photographs were shown were asked to attend whether or not they 


identified appellant's photo as the government stipulated (Tr.94). 
16/ Id at 235. 
16.5/ See United States v. Kirby, (No.23,106,dec. april 24, 1970) 


Slip opinion at 3 for the non-custodial rule. 
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For these reasons, this case is a far cry from Simmons _V.- 


17/ 


United States. The Court there upheld the use of the photo- 


graphic display, noting that"each case must be considered on its 


18/ 


own facts." In considering the case there presented, the 
court said 


In the first place, it is not suggested that it was 
unnecessary for the FBI to resort to photographic 
identification in this instance. A serious felony 
had been committed. The perpetrators were still 

at large. The inconclusive clues which law enforce- 
ment officials possessed led to Andrews and Simmons. 
It was essential for the FBI agents swiftly to 
actermine whether they were on the right track, so 
that they could properly dcploy their forces in 
Chicago and, if necessary, alert officials in other 
cities. The justification for this method of pro- 
cedure was hardly less compelling than that which 
we found to justify the "one man lineup" in 

Stovall v. Denno. 18.5/ 


The Court upheld an in-court identification preceded by a photo- 
graphic identification under those circumstances. 

In the present case, the photographic identification was 
itself introduced (Tr. 207-208) , though the investigative neccs— 


sity for using the photographs wes nonexistant. As the Court 


. *? . : 2 
17/390 U.S. 377 (1968). 
Id. at 384. 
18.5 Id. at 384-85. 


noted in Simmons, the reliability of the identification procedure 
is considerably enhanced when no photographs are viewed prior to 
19/ 
the "normally more accurate" lineup identification. | The cross- 
corroboration of the identification by five eyewitnesses in 
Simmons is absent here, Finally, the fact that appellant's 
picture was second in the stack when shown had the effect in fact 


of presenting only two photographs to Mr. Jones to view (Tr.137, 


141), and it cannot be ascertained which of ten other photos 


was the first one he viewed, 


20/ 
In the Clemons v. United States opinion, the court upheld 


the District Court ruling that a ccllblock confrontation was un=- 


necessarily suggestive: 

In reaching this result, the court, although pro- 
fessedly unable to perceive that any “affirmative 
suggestive influences" had been brought to bear, 
was at a loss to understand why a lineup was not 
held, since Clark was already in custody and, in- 
deed, intr lineup arca. In view of these latter 
facts, said the court, "Det. Hannon should have 
been able to delay the confrontation in order to 
fashion a better test of the witness! ability to 
identify defendant." [I]n the court's view, a 
jury inevitably ea evidence of a prior 


19/ Id. at 386, n.6. 
20/ 133 U.S. App. D.C. 27, 408 F.2d 1230 (1968). 
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2 
identification as probative of guilt. 


The same rule was applied later in the same opinion to another 
22/ 
ease under quite similar circumstances. The distinction in 


time is highlighted in that case by the court's comparison of 


various witnesses to the same robbery: 


Onc of these three, within minutes after the 
robbery (as contrasted with the more than two 
months intervening before the ccllblock viewing), 
picked Clemons’ picture out of a collection of 
photographs, and the others concurred in that 


choice. 23/ 
24/ 

Citations of these holdings simply bolsters appellant's 
contention that the Simmons test of unnecessary suggestibility 
is violated here. Not only was the lonc witness to a robbery 
shown only two photos, in cffect, the first of which cannot be 
compared with appcllant's, but this showing was unnecessary, 
since the witness was duc to attend a lineup six days later. 


“hether or not the witness identified appellant, who was already 


Ia. at 42-43, 408 F.2d 1245-46. 

Id. at 46-47, 408 F.2d 1249-50. 

Id. at 47,.408 F.2d at 1250. 

To the same effect, sce United States v. Hamilton, ___ U.S. 

DAC een Poa dae (NOS, 22,361, dec. July 24, 1969); 
Hawkins v. United States, ___ U.S. App. D.C. __, ___. F.2d ___s, 
(No. 21,997, dec. July 9, 1969). 
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in custody, he would attend the lineup. This procedure requires 


reversal. 


ELT 


THE THREE MONTH DELAY IN PROVIDING NOTICE TO APPELLANT 


THAT HE IS TO BE CHARGED» WHERE aA . LINEUP IDENTIFICATION 


occuRS 20 DAYS AFTER THE SANGCEE MTs ROBBERY, AND 
_ : 
SEE IS ALREADY IN PENAL SUN VIOLATES THE RULE 
OF THE ROSS, GODFREY AND JONES CASES WHERE APPELLANT Is 
SNTIRELY UNABLE AT TRIAL TO RECONSTRUCT HIS ACTIVITIES 


DURING THE TIMN FuRIOD SURROUNDING THE ROBBERY. 


Appellant's motion to dismiss the indictment on koss- 
Godfrey-Jones grounds was made prior to trial, (Tr.159-167) and 


denied (Tr.167). ‘ 

25/ 

In the case of Ross v. United States, the seven month delay 
attributable to the police practice of using undercover agents 


was held too long. Due to the prejudice resulting from an in- 
| 

ability to reconstruct the day of the alleged narcotics offense, 
| 

the court reversed. An additional factor in Ross was the 


25/ 121 U.S. App. D.C. 233, 238 F.2d 259 (1956). 
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“trial in which the case against appcllant consists of the re- 
26/ 


collection of one witness refreshed by a notebook." 
27/ 

In Jones v. United States, the court remanded for a hearing 
on the prejudicial effect of a seven month delay between offcnse 
and arrest. The reason for the delay was apparently confusion 
of police authorities over jurisdiction, though there were un- 
successful cfforts to reach Jones. 

There were also efforts made to locate the defendant in 

28/ 
Godfrey v. United States. In that case the two month undercover 
delay was added to the delay in arresting the appellant. The 
latter delay was found to be fatal to the conviction, since the 
appellant's memory of the day in question failed. 

The basis for the results reached in these three cases was 
nominally delay in arrest. In fact, cach casc points out that 
this delay results in the failure to give notice to an accused 
that he is to be charged with the offense. This rule derives as 


Ross makes clear, from the statement in Nickens v. United States 


26/ Id. at 238. 

27/ 131 U.S. App. D.C. 88, 402 F.2d 639 (1968). 
28/ 123 U.S. App. D.C. 219, 358 F.2d 850 (1966). 
29/ 116 U.S. App. D.C. 338, 323 F.2d 808 (1963). 
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"Due process may be denied when a formal charge is 
delayed for an unreasonably oppressive and unjustifi- 
able time after the offense to the prejudice of the 
accused." 30/ 

Where the prejudice asserted is an inability to reconstruct the 


events of the time in question the failure to provide) notice at 


an early date of the time, place and nature of the offense 


alleged violates duc process. | 
| 
In the present case, as trial counscl suggested,| a small 


form notice delivered to appellant as he left the lineup could 


have casily been provided. A copy of the lineup sheet might 
31/ 
suffice, though it omits the time of offense. However, in this 


32/ 


case therc was no notice provided. Due process is violated by 


30/ Id. at 340, n.2, 323 F.2d at 810, n.2. 
31/ The practice of providing counsel with a copy of! the lineup 
sheet had been instituted by the time of hearing on this motion, 
though not at the time of the lineup in this case (Tr159). 

32/ Notice was finally given after the Grand Jury indictment was 
returned, some three months after the robbery. The procedure at 
the lineup, where eleven witnesses viewed the lineup in 16 minutes 
and counscl was able to get only limited details of each identifi- 
cation, did not amount to notice of the charge. Counsel's failure 
to tell appellant more than that "they have got you for some other 
robberies" and "they tricd to put some other robberies on you" was 
due to the uncertainty which results from the sparse information 
obtainable in the hasty conduct of the lineup. (Tr.34-37, 164-65). 


| 
24 
| 


this failure-which, far from being mercly non-diligent as in 
Godfrey-Jones, is apparently a calculated prosecutorial policy 


(Tr.163). This policy has no justification here, 


Iv 


DENIAL OF APPELLANT'S MOTION FOR JUDGMENT OF ACQUITTAL AND 


MOTION FOR JUDGMENT OF ACQUITTAL NOTWITHSTANDING THE VSRDICT 


“m3. ERROR, SINCE THERE WAS INADEQUATE EVIDENCE FOR A JURY TO 


FIND THAT THE ITiM IN TH= ROBBER'S HAND WAS a GUN. 


The only evidence tending to show that the item the robber 

used to threaten his victim was e gun is the testimony of the 
33/ 

victim. He said he saw a brown revolver when he was turncd 
around by the robber to be scarched, but did not know whether 
there were any bullets in the chamber (Tr.200). It was not fired 
during the robbery and the witness estimated he observed the 
robber for a total of two minutes (Tr.202). The gun was not pro- 
duced at trial, and no further evidence was offered concerning 
whether it was, in fact, a gun. No effort was made to negate 
33/ Though the victim did not admit it at trial, and was not 


pressed on the point by counsel, it appears he was so frightened 
he wet his pants during the robbery (Tr.368-380). 
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the possibilities that it was an inoperable tool, a toy, a starter 


pistol, a tear-gas gun, or any number of other non-dangerous non- 


weapons. 
| 


Motions for judgment of acquittal were made on the ground 
that a jury could not rationally find boyond a BeoceR BRS doubt 
that the item used was in fact a loaded, operable pistol, both 
at the end of the government's case (Tr.315-321), and| after the 
defense rested (Tr.397). A motion for judgment of acyusttal 


notwithstanding the verdict was also made (Tr.449-450) . All 


were denicd. 


It is black-letter law in the District of Columbia that 


{a] trial judge in passing on a motion for directed 
verdict of acquittal, must determine whether upon 
the evidence, giving full play to the right of the 
jury to determinc credibility, weigh the evidence, 
and draw inferences of fact, a reasonable mind 
might fairly conclude guilt beyond a reasonable 
doubt. If he concludes that upon the evidence 
there must be such a doubt in a reasonable mind, he 
must grant the motion; or, to state it another way, 
if there is no evidence upon which a reasonable 
ming might fairly conclude guilt beyond a reason- 
able doubt, the motion must be granted. 34/, 


| 
The three statutes under which appellant was convicted all 
| 
34/ Curley v. United States, 81 U.S. App. D.c. 389, 392, 160 F.2a 
229, 232 (1947). 
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require, as an element of the offenses they prohibit, that the 
government prove possession of a "dangerous weapon." The Armed 


Robbery statute is more specific, and includes “any pistol or 
35/ 

fircarm, or other dangerous or deadly weapon." The ADW statute 
36/ 

simply bars "assault with a dangerous weapon," and the CDW 


2 prohibits the carrying of "a pistol, without a license 


therefore issucd as hercinaftcr provided, or any deadly or 
37/ 
dangerous weapon capable of bcing so concealed." 


The indictment in all three counts herein specifies that 
the weapon in question was a pistol. No argument was made to 
the jury that it might have becn a toy gun, but that that fell 
within the terms of the statute. Thus, the government's case, 
taken in its most favorable light, was intended to prove that the 


item in the robber's hand was an operable pistol. 


28/ 
In Zpperson v.United States, a conviction wes upheld for 


35/ 22 D.C. Code, Section 3202. The full text of this statute 

is set forth in Appendix A. The full text of 22 D.C. Code, Section 
2901, the Robbery statute is set forth in Appendix B. 

36/ 22 D.C. Code, Section 502. The full text of the statute is 
set forth in Appendix C. 

37/ 22 D.C. Code, Section 3204. The full text of this statute 

is sct forth in Appendix D. 

38/ 125 U.S. App. D.C. 303, 371 F.2d 956 (1967). 
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| 
carrying a pistol, but the testimony apparently indicated that 


the pistol containcd live amunition and one spent shell. 


39/ 
In Coleman v. United States, the defendant was convicted of 


| 
possession of a pistol in spite of its suppression as evidence. 


The court noted that the possession of the gun, thoukh illegally 
scized, could be and was established at the trial by, independent 
means. The evidence showed defendant had sonceanion 68 the 
pistol when it went off and shot another man accidentally. It 
40/ | 
was clearly a pistol. In Lee v. United States, a conviction 
was upheld for carrying 2 pistol without a license. | Though it 
is not entirely clear what the court decides, it ees that 
since the gun was treated as in evidence, the conviction was 
upheld. The court additionally said "we find the officer's in- 
dependent testimony with respect to the possession ae a gun, to 


41 
which no objection was made, sufficient to support 4 conviction." 


The three cases discussed scem to be closest tq the issue 
| 
here presented. None of them decides it. The Lee ¢ase may in- 


39/ 219 A.2d 496 (D.C.C.A. 1966) * | 


40/ 242 A.2d 212 (D.c.Cc.A. 1968). 
41/ Id. at 214. 


dicate that a police officer's characterization of an item he 
scized and presumably inspected out of caution as a gun is adc- 
quate to sustain conviction. That is not this casc, since we 
have neither a police officer nor any handling nor inspection of 
the item by the frightened robbery victim. It is common knowledge 
that toy pistols are often uscd in holdups. Obviously Mr. Jones 
thought it was an operational and loaded pistol. 

O£ course, the robber's burden of proof on this issue to 
his frightened victim who has only another's money in his pocket 
is considerably less than that required of the government ina 
criminal prosecution. For this reason, it is submitted that the 
testimony of Mr. Jones in this case is inadequate for "a reason- 
able mind to fairly conclude the item was a pistol beyond a 

42/ 
reasonable doubt." Appellant's conviction must therefore be 
reverscd with an order to enter judgment of acquittal on cach of 


the three counts and vacate the sentence herein, 


42/ Curley v. United States, 81 U.S. App. D.C. 389, 392, 
160 F.2d 229, 232 (1947). 


CONCLUS ION 


For the reasons sct forth above, appellant respectfully 
requests his conviction be reversed and an order issucd to 
enter judgment of acquittal. 
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REPLY ARGUMENT 


Appellant's brief argues that the right to counsel at a 
lincup requires, at a bare minimum, that descriptions previously 
given ky witnesses be’ provided counsel. Appellee'’s response 


appears to be fourfold: First, the Wade doctrines apply only 


to wade 2 Second, the attorney can only suggest changes in 


the lineup due to police control over its structure, ana it is 
the choice of the police alone whether to accept the suggestions. 
If they decline to do so, they are accepting only the risk that 
the lineup will later be ruled unnecessarily suggestive. This 
means, according to appellee, that the courts have no control 
over the conduct of the lineup; Third, the prior description 
of an unidentified witness can ke put to “'collateral uses’... 
outside the lineup room." Thus, this appeal must be a ploy to 
extract “additional discovery at the lineup stage." Fourth, 
since the lineup here was not unnecessarily suggestive, there 
was no error. 

To appellee's first point, that Wade applies to Wade only, 
appgllant makes only bricf reply. The appellee is correct. 
When the mandate, in Wade was sent to the United States Court 


of Appeals for the Fifth Circuit, there was only ohe name thereon. 


Appellee’s brief at 


A reading of that decision alone makes clear the Court had no 


intention that it ke so narrowly construed. So also does a 


reading of the opinions of the other Justices in the case. Mr. 
| 
Justice White characterizes the opinion as “propound[ing] a 


2/ 


broad constitutional rule" and "far-reaching". :: Clearly the 
| 


rule announced is not limited by the language emphasized in the 


first two quotations from Wade in Appellee's brief. Rather, that 
language indicates that Wade represents a class of defendants, 
and lineups represent a particular class of confrontations. 
Appellee's Second argument is more to the point. The line- 
up is said to be a matter purely in the control of the police. 
_ Thus the police and prosecutors assume any and all risks of un- 


necessary suggestibility. This means not only that counsel has 


the role only of a witness, but also that the court has no part 


to play in establishing lineup procedures, 
Judicial control of lineups was firmly established in Wade, 
The court injected an officer of the court into the lineup room 


itself in that case .2/ The question presented here is the exact 


2/ 

United States v. Wade, 388 U.S. 218, 250 (white, J. Dissenting). 
x : 

The reasons €or this decision are clearly delineated in ‘ade. 
They include the "grave potential for prejudice, intentional or 
not, in the pretrial lineup, which may not be capable of recon- 


= Sm 


role he is to play. The government obtains judicial orders 


directing both the defendant and counsel to appear at the pre- 


£ 
scribed hour for the Lineup.” Certainly the court has some con- 


trol over lineup procedures. 
Wade aid not fully define the extent of the court's role 
in the lineup area. Rather, by requiring the presence of counsel 


but emphasizing that the requirement depends upon the 
continued categorization of the’ lineup as a etitical 
stage", the court could immediately attack the worst 

abuses while retaining maximum long-run flexibility.’ 


2 cont'd 

struction at trial." United States v. Wade, 388 U.s. 
218, 227 (1966). "Thus in the present context, where so many 
variables and pitfalls exist, the first line of defense must be 
the prevention of unfairness and the lessening of the hazards of 
eyewitness identification at the lincup itself. The trial which 
might determine the accused's fate may well not be that in the 
courtroom but that at the pretrial confrontation, with the State 
aligned against the accused, the witness the soéle jury, and the 
accused unprotected against the overreaching, intentional or un- 
intentional, and with little or no cffective appeal from the 
judgment there rendered by the witness -- ‘that's the man.'" Id. 
at 225-36. Appellee's argument that the government assumes the 
burden of failure to comply with counsel's suggestions, by re- 
ducing counsel's role to that of a witness, would leave the situ- 
ation largely unaltered. This argument is treated below. 


4/ 
See United States v. Kirby, D.C. Cir. (No. 23,106 decided 
April 24, 1970), slip op. at 7. 


Comment, Lawyers and Lineups, 77 Yale L. Jour. 390, 399 
(1967). Se? Sean 


Thus, it has been left to the appellate courts to £leshsyout 


the meaning of the right to counsel provided in Wade. Definition 
of the role counsel should play at lineup is likely from the 


Supreme Court after insights and experience are accumulated and 


reported by lower courts. 


The experience of attorneys” whose clients face «witnesses, fin 
twice-weekly lineups in the District shoula be heavily relied 


upon by this court, as well as the urgings of defense counsel 


elsewhere. For example, the decision of the Legal Aid ‘Agency, 


a : 6 - - 
noted in Kirby, / not to provide substitute counsel onja whole- 


sale kasis, and the participation of the Agency in the case of 


- : 7/ 
Spriggs v. Wilson 


shoul’ be carefully noted by this court. 
The defen$®s kar generally agrees with the position appellant 


here maintains. 


The Public Defender of thiladelphia recently risked con=- 
tempt of court by entirely refusing to participate in all line- 


ups until adequate information was provided to allow effective 


/ | 
United States v. Kirby, D.C. Cir. No. 22,106, decided 
April 24, 1970, slip op. at 7. 


7/ 
D.C. Cir. No. 23,548, déaided .October 16, -1969. "A Legal Aid 
Ageney attorney also presented the case of United States v. Allen, 
133 U.S. App. D.C. 84, 408 F.2d 1287 (1959) to this court. The 
issue was raised and is presented in this case by attorneys from 


=S— 


8 
eee enecione The court hela 


that defense counsel has a right to interview prospec- 
tive identifying witnesses before a lineup begins. 

This right is a restricted one, however, in order not :: 
to unduly delay or impede the lineup. Under adequate 
rules and regulations, defense counsel will be furnish- 
ef with a description given by the witness (including 
circumstances under which the observation was made). 

Ee is also entitled to know whether it has been sug= 
gested to the witness that the person who committed the 
crime is in the lineup. Presumakly, under carefully 
drawn and followed rules and regulations, it should not 
te necessary for defense counsel to conduct an inter- 
views He has the right, nevertheless, to interview 

the identifying witnesses where the information is not 
furnished, or where he in good fait believes the in- 
formation furnished is inadequate. 


The role of counsel is not to ke merely passive, as the 


10/ 
Supreme Court made clear in Wade. Appellant here, unlike the 


7 cont'a/ 
_ the Georgetown Legal Internship Program, also represent- 
ing a sizable number of eriminal defendants. 


8/ 
In Re: Defender Association of Philadelphia, xXsVIIt Legal 
Aida Bricfcase 197 (May, 1970). 


¥/ 
Id. at 201. 


10/ 

In rejecting the argument that obstruction would result from 
the injection of counsel, the court would have defined the passive 
role of a witness if that were envisioned. Instead the court, 
quoting from Miranda, spoke of the lawyers’ responsibilities 
in the context of "the good professional judgment he has been 
taught." Thus, the court said "law enforcement may be assisted 
ty preventing the infiltration of taint in the prosecution's 


aie 


| 
Soames Defender, secks only an affirmance of the ute an- 
at, ., a . BE / 


12/ 
nounced in Allen and Spriggs ky this court, and more re- 


13 , . ice 
cently reiterated in Kirky./ This rule continues to ke violated 


Ly the Metropolitan Folice Department. The language of the 


| 
Spriggs, Allen and Kirky cases is treated as dicta:. and en- 


tirely disregarded. frior descriptions are still denied counsel 
4 ' 

as a matter of policy. / This court should hold clearly that 

descriptions are to be provided, lest misidentifications con- 


tinue to occur due to counsel's inability to detect and /avoid 


prejudicial nuances. 


10 cont'd/ identification evidence". This preventive function 
hardly seems passive, and does not coincide with appellee's 
version of counsel's role. Since the due process argument was 
availakle pre-Wade, see e.g. Palmer v. Peyton, 359 F.24 199 
(4 Cir. 1966), appellee's interpretation would also reduce ade 
to meaninglessness, 
il/ United States v. Allen, 133 U.S. App. D.C. 84, 408 F.2a 
1287 (1969 (1969). 
12/ Spriggs v. Wilson, D.C. Cir. No. 23,548 decided octoker 16, 
1969. Appellee'’s interpretatéoa of Allen and Spriggs is quite 
strained, 
13/ United States v. Kirby, D.C. Cir. No. 23,106 decided April 
24, 1970 slip op. at 6 n.5. 
14/ Memorandum Order No.16 on Procedures for Oktaining prerriat 
Dyewitness Identification, issued to all members of the Police 
Department is included as Appendix A to this brief. It restates 
the policy of providing no prior descriptions at page 5.| This 
policy is one of long standing, and was known to Attorney Murray 
(Tr. 65). The government's assertion that he did not request 
the information is a suggestion that such clearly frivolous re- 
quests must always Le made in spite of the known policy. It is 
also an effort to again avoid clear resolution of this important 
issue. As Appellant's krief points out, Mr. Murray was unaware 
of the fact that the "Adams" order used and meant witnesses to 


ea 


Appellant must, in addition, take exceptdon to appellce's 
notion that the risk of prejudice at the lineup is a burden 
shouldered entirely by the government. Exactly the opposite is 
true. The defendant who is the victim of a misidentificaton at 
a tainted lineup may be able to avoid introduction of the lineup 
identification itself into evidence. However, the heavy burden 


of disproving the “independent source" argument, usually accepted 


15 
by courts 22’ cannot often ke shouldered. This means a defend- 


ant runs a very high risk that a bad lincup identification will 
in fact result in an in-court identification and his conviction. 
The lineup is very crucial for this reason, ana conscientious 

attorneys attempt to blend their clients’ inconspicuousness with 


the others in the lineup. ‘Thus, appellee's “assumption of risk" 


14.’cont'3/ other crimes would be present, and inquired of the 
judge signing this order, and the prosecutor, who koth seemed? 
likewise not to know. Yet the government now contends that it 
was obvious,that there would-be: other witnésses,.and’ that though 
counsel obtained descriptions from an affidavit in the’ case to 
which he was appointed, a request must be made to preserve the 
issue. Having no effective notice, such a request is not required. 
15/ See, €.g., Hendoza-Acosta v. United States, D.C. Cir. No. 
21,754 decided June 30, 1970; United States v. Terry, D.C. Cir. 
No. 22,547 decided January 14, 1970; Long v. United States, D.C. 
Cir. No. 22,218 decided December 18, 1969; Hawkins v._United 
States, D.c. Cir. No. 21,997 decided July 9, 1969; Taylor v. 
United States, D.c. Cir. No. 22,217 decided May 15, 1969. 
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theory would frustrate these efforts and result in inadequate 


pressures from the courts and defense counsel to avoid unfair- 
| 


ness. | 
The third position advanced by appellee is a Elandishment 


to protect against "collateral uses" of prior descriptions 
“outside the lineup room". This is in spite of the fact chat 

| 
such descriptions are provided at trial, and often several days 
, prior thereto. They are often unnecessarily provided in af 
fidavits for arrest warrants which are obtained at SECcOn Eee 


| 
The assertion that the government is "not unmindful" o£ stch 


\ 
"collateral uses" scems to be an accusation of impropriety. 
| 


, After lengthy thought and considerable discussion with colleagues, 


not a single possikility for such a use occurs to counsel, The 
| 

| lack of such possibilities was noted by this court in Spriggs. 

, Assumedly, this history of sinister uscs of information of which 


_ the government is "not mindful" will be well documented at oral 
| 


/ argument. The discovery provided ky prior descriptions is use~ 
| Zul to the defense at two points. One is the. lineup, where ex- 
| treme prejudice may be avoided, The other is as impeaching 
material at trial. Since it is the practice of most prosecu- 
; tors in the District to provide descriptions several days prior 
| to trial, they are only sought at an earlier time to enable ef~ 


| fective representation at the lineup. 
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The Fourth point of appellee that the lineup was not un- 
necessarily suggestive is consistent with the government's 
theory that only suggestibility controls every lineup case. in 
16/ 


Gilbert v. California a per se exclusionary rule was adopted 


12/ 


which disposes of this contention. 


It 


Appellee argues that only the suggestiveness of a photo- 
graphic spread is relevant under Simmons, and that the need for 
continuing identification justifies the use of photographs. 

In addition appellee reiterates the argument on the lineup issue 
that the police have sole discretion to control the pre-trial 
identification procedure. 

The last argument has been met by appellant akove, and will 
not be belabored here. wever, appellant again notes that the 


~tade Court made clear that investigatory procedures that may 


16/ 388 U.S. 263, 273 (1957). See also_Mason Vv. United States, 
33% U.S. App. D.C. 280, 285 n.23, 414 7.24 3176, 1181 n.23 (1969). 
17/ It seems that appellee here mischaracterizes a harmless error 
argument. See e.g. Taylor v. United States, D.c. Cir. No. 22,217 
decided May 15, 1969, where the standard for viewing the evidence 
is set forth. 
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affect the trial by predctermining the issue of identification 


are within the control of the courts. Indeed, the right of con- 

frontation is relied upon heavily in Wade to justify the result 

there reached. 

| 

This means that the procedures are to ke scrutinized, not 

solely for the suggestiveness in the case before the court, but 
| 

also for their tendency to prejudice the fact finding process 

when employed generally. The procedure here attacked is totally 

unnecessary, and may lead to irreparable harm. Appellant refers 

the court to the enlightened and scholarly dissent ort gua 

‘inters in United States v. Marson, 408 F.2d 544, 651 (i968) 2 


This opinion stands in licu of extensive reply to appellee's 


second argument. 


Finally, the need for additional investigation by the police 


is not demonstrated here. Officer Brady, having witnessed ap- 
| 
pellant's participation in one robbery, was attempting to close 


numerous area rokberics. Some of these robberies had keen 
i 
open for some time. Though no showing was made of probable cause 


18/ For a good discussion of identification of identification 
problems, see Comment, Lawyers and Lincups, 77- Yale a7; Jour= 
nal 390 (1957). For the English Rule on the issuc here! dis- 

cussed see Id. note 15 at 392. | 
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19/ 
to believe appellant hadi committed any of these robberies, 


Brady was to bring numerous witnesses to open robberies to the 
already scheduled lincup. This occurred whether or not they 
identified a photograph. Thus, assumedly, the photographic 
identification here would have no effect on continuation of the 
investigation. That issue would be resolved for the police shortly 


at the already scheduled lineup. 


18/ The order is purportedly based upon a dicta Adams v. United 
States, 120 U.S. App. D.C. 203, 399 F.2d 574 (1968). The pro- 
pricty of such an order in some circumstances ‘vas also recog-=- 
nized in United States v. Allen, 155 U.S. App. D.c. 84, 86, 408 


F.2a 1287, 1289 (1969). However, no shoving ‘as made to any 
judicial officer in this case either of probable cause to bhe- 
lieve that appellant committed the offenses for which he could 
be vieved, or that the modus operandi was similar to thet in 
the offense for which he was in custody. Had this keen done, 
not only would appellant and his attorney had the notice deemed 
necessary in appellant's third argument and the akility to pos- 
sikly obtain descriptions from witnesses by interviews to satisfy 
appellant's first contention, kut the police would also have 
known which witnesses to allow to vic photographs in connec= 
tion with this second argument. 


rit 


Appellee misconceives appellant's third argument. It is 
not suggested by appellant that even one minute of the delay 
between the identification of appellant at the} lineppara“the 


indictment's return was due to any government design to delay 
| 


notification as long as possible. Certainly no "blame” is as- 


signed for the delay and no charge of consciousness in depriv- 


ing appellant of due process is levied. Quite the opposite. 


| 
It is suggested that the undue fear that the defense will 
obtain pretrial discovery is the source of the problem exposed 
| 
by appellant's third issue. The desire to avoid preliminary 


hearings may be another reason for use of the Grand Jury Original. 


However, the appellant is the victim of these desires, since, 


though there is no harm to the government, he is not notified 


of the offense with which he may be charged for several months. 


It is appellant's prison term here at issue, not the 


| 
government's reasons for failing to notify him. Appellant is 
ready to assume inddvertence: as the cause. * However,.-thistpdlicy 
of inadvertence should be curtailed by the court in order that 


the accused might have a fair opportunity to honestly reconstruct 


- 20 
his whereakouts.”_ 


IV 


Appellant does not concede that any of the cases cited by 
appellee dispose of his fourth point. This is because appellant 
does not maintain that recovery of and placing the weapon in 
evidence is an essential to overcoming reasonable doukt. Rather, 
other means of showing the item in a rokber's hand to be a 
pistol are quite available, as the cases in appellant's trief 
make clear. Indeed, the introduction of unloaded operable 
weapons would, as in Gantt and Eaker satisfy statutory elements. 

However, as appellant is compellec to reiterate: 

the rokber's burden of proof on this issue to 
his frightened victim who has only another's 
money in his pocket is considerably less than ~ 


that required of the government in a criminal 
prosecution.2) 


20/7 Appellee's citation of several “narcotics delay cases" is 
inapposite. The “legitimate reason for delay" in these cases 
is the maintenance of the usefulness of an undercover agent. 
Here there was no legitimate reason for delay in notifying 
appellant, as appellant's brief makes clear, and as counsel 
continuously urged at trial (Tr. 159-167). 

21/ Appellant's Bricf at 29. 


CONCLUS ION 


For the reasons above, appellee respectfully requests 
reversal with an order of judgment of acquittal. 


Respectfully submitted, 


R. Raymowfd Twohig, Jr. 
Georgetown Legal Intern Program 
424 Pifth Street, N.W. 
Washington,D.C. 20001 


Attorney for Appellant | 
(Appointed by this Court) 
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Nay 15, 1$70 


ining Pretrial 


Procedures for Ob 
ification 


ta 
Eyewitness Ident £i 


Continuing chenges in the law suggest the need to establish -2 
procedures for (1) on-the-scene identifications of suspects by victins. 
and eyeuitnesses to 2 crime, (2) the use of photographs for identifica- 
tion purposes, and (3) court-ordered lineups. The following procedures 
are Gesiened both to promote the reliability of eyewitness jdentifica- 
" tions by eliminating suggestive behavior, and, more generally, te: 
Snerease effectiveness in pringing investigations to a successful oo ++? 
conclusion. 


I. RETUPR OF SUSPECT CRIME 
FoR IDE FICATION 
j.- If a suspect is arrested within 60 minutes of an alleged: 
nse and within an area rezsonadly proximate to the scene of the.-< 
ed to the scene of the offense, or the = 
ansported to the scene of the arrest, for 


2. Even if the suspect has a weapon or tools similar to that. . 
used-in the commission of the alleged offense, oF has preceeds similar 
“to that teken in the alleged offen police officers shell return the: 

suspect to the scene for ident! on pErposes. ; 


. : » robbery~holdup® that 

hes just uxee me suspect vas ait rith a chrome-plated .22 
caliber =O rete! minutes ter 2 “ve blocks from the scene 
< to be armed with a 
to the scene 
sted to the scene of 


injured while 
place for treat 
11 be taken to 


ha 
an identi ficacs r a ed suspect appears 


APPENDIX A 


. : the 7 ie 
for treatment later than 60 minutes after the offense, a and is not 
in “critical” condition, the eyews.tnesses Shae not be permitted z 
to view the suspect, but nay view the -suspect s photograph as provided. 
odm Part-II of this Order. -Ifsarsuspect is admitted to a-hospital in:: 
Noritical™ condition later than 60 minutes after the offenge *fe 
eyewitnesses may be taken to the hospital to make an identification. : 


tcia. ~In those cases where thé ‘victim of an sees is admitted to <3 
--the hospital in “erltical” condition; a suspect later arrestéd may bes: 
-taken.tosthe hospital for. identificatidén by the victim regardless. of: 
the tine lepse between the offense and the arrest. 


2% cFer example: “The victim ofa robber ry has been chot and “is not: 
va mapented to live. An arrest:iS made.tuo hours later several niles*t: 
~fromsthe -scene of the shootings ifhe-suspect may be taken to the: 
= betsice of the victim for identification if the victin is still in? 
...eritical condition since. the wictim-ziay die before a court-ordered = 
lineup could be arranged. i 
4. Regardless -of ‘the time of arrest there shall be ‘no <: 
ications or ‘Lineups - ‘conducted at police facilities s without 
cific authorization of ‘the United States Attorney’ cys Office. 


j “For exemple: Officers investigating a Burglary I have broat=* 
= cast a. - look-out and have requested “the ‘complainant to accompany ‘then * 
to the District station to vicw photographs of suspects suspected Se 
.,othex..burglarics in- the neighborhood. While at the sta ation an-arzes 
sis made; by another unit one-half -hotr‘efter the offense was oe 
5 and: only. three blocks from th¢-“scene; “There should be no ident3 - 

- tions made at-the station.- The complainant should be driven either’ 
to the.scene of the arrest or ‘to the<scenc of the burglary to paket: 
an identification. ee 


4 


for identifica-+ -° 
le consistent 
with their maintenance of custody and control over the suspect. “or 


,.. When presenting ‘a suspect : to the eyewitnes 
"tion, police officers shall remain-as-neutral as possi 


s 
db 


eae : nor do an rythiing which ghd 
-convey.to the witness that the: ¢ 25 admitted hiee : 

° property sin: lar to ti a een recovered, t 

= “gin On: Seize that the 
the suspect is Saree. 


Pi 


- Fox example: Do not tell-the-witnes 
confession but we still-want your identification.” 
proceeds of the crime by holding up the stolen wallet a 


hed your wallet but we haven't found your MORSE etbook 


S> 
th 


+% 


7. It is extremely important that the officer make written 

notes of any statements mnadé by each witness viewing the suspect. In = 

presenting 2 suspect to a victin ox-eyewitness, police officers shall< 
be alert. for spontencous exclamations or excited utterances or othery c.c3+ 
_. J reactions by the witness since an officer can testify to these events.: 

jin court and such testimony nay enhance a subsequent in-court identifica- 

tion.. These statements should be inéorporated in the statement of facts 

of the case. a 


Ios t¢ Bor exar : Upon viewing the suspect, the victim of a rapes.” 
exclains,; “That im! See the scarion his neck." This statement. his 
should be recorded verbatim on the statement of facts. . Fe. SO, She 

2 orts. fot 62: When a suspect is returnea to the scene of a crime for! i 
-$dentification, or when eyewitnesses are taken to the scene of the « | 
--ayrest; ‘ati witnesses shall viewsthe suspect. To the extent practicable 
veach-witness shall view the suspect—independently, out of the imuediate 


‘Fort example: 
ithe suspect was arreste short distance aiwey. 
--" “transported back to the scene zhe should not be teken into the store> 2. 
area where the witnesses are gathered. Instead, each witness should. >: 
be taken separately to the front ofthe store where the suspect is 
standing: as 
so 
. This Order Goes not ber the accepted police procedure’ of .< 
ing victins and eyewitnesses in police vehicles and cruising ; 
newhich a crime has occurred in order to posnt out the : 
or of the offense. ; 


- transpo 
an area 
perpetr 


9 
xt 

i 
at 


La 


5 % 10<° When an arrest is mage iofva subject which is based in par. 
Ton the description of ¢ tinctive clothing, the arresting officer shell .: 
requestithe Identif ion Sranch;. Central Records Division, to take 
Transporting officers shall be 
ing with otherxc- 


av 


ay 


i. 
ication, “the 1S Cat : t ncident, incle 


on the PD 725, to provice 


PTETCATLORN PURPOS 


\ 


__ |. (2. Adequate records of the photographs shown to each witness 
wmust \be kept so that the exact.group of photographs from which an 
+ -tddentification was made can be’presented in:court at a later gate to ° : 
“‘eounter any claim of undue suggestion ang ephance the reliability of 
the in-court identification. This information shall be recoréed in 
the statement of facts of the case. 
~ rs © 5 | 
“pr ij3BemEach witness shall “view the photographs independently, out. ‘a: 
of the inmediate presence of the other witnesses. | (3 
[os pee: 4 oa 
-. ice .¥u6. When an arrest is made following.a photographic identin.. 
.fieation, the officer handling! the case in court shall request an. 
tAsskstant: United States Attorney to obtain a court order to require’ : 
-the defendant to appear in a lineup. ; : 


IIt. COURT-ORDERED LINEUPS © 


> oespuch -71f-there are eyewitnesses who have not viewed a’suspect at- tf: 
-the -scene*ox have not viewed-a group of photographs, the officer S poo 
hanégling thescase in court shell; on his first appearance in“ court,? * 
~request-an Assistant United.States Attorney to obtain a court order 
for the suspact's appearance at a scheduled lineup. : . 
£ te pe 2. ‘When a suspect arrested in one case js thought to be 2 
. responsible for other unsolved crimes of a similar nature and /involving: 
~o cthersenermodus operandi, the officer handling the unsolved criminal z 
rn cesesshall: request an Assistant United States Attoxney to obtain a 
, qeourtordex to require this suspect to stand in a lineup to: be viewed 
: aby witnesses in these unsolved criminal cases. The officer shall not 
--permit the witnesses to the unsolved case to attemot to meke gn 
> pidentificetion: by attending the suspect's arraignment or preliminary 
hearing in court. . 
coo cess Bez The officer handling the case shall execute a sumbons for 
-eachwitness who will attend the lineup. The officer shall-note on 
the -summons-his own name, the type of offense, the location of the 
offense, the date of the offense, the date of the lineup, and) the 
-location+o£ the lineup. The witnesses shall be directed to bring the 
On the date of the 


Netective Serger 
.- and provide hin with all requested information concerning the! case, 
- deluding: the nenes of witnesses-who will appear and the names of the 
suspects which the witnesses ere to view. 
. | 
Court-ordered lineups will be keld in the Crimine? ieee te 
tLons Divis Roll-Call Room on the third floor of Police & 
“YS ted States Attorney's Office shall be responsible : 
méant, defense counsel, and for heving-en ES 
Attorney present. ‘Fhe officer handling the 


i° Headqu 


5 


| 

| 

_case |in court shall be pr cesent and shall be es ceanrae for havin 
“i 


1° 


the witnesses: present for all court-ordered Lineups 


5. Lineups for adult Regro males are held every Tue sday and 
Thursday evening. The officer handling the case in court shall 
report, to, the Robbery B¥arich -by 1830 hours.*.This is to permit the 


peeecuvessexpesnt conducting the lineep to learn who is handling the: 


case.and give the officer opportunity to check in his witnesses as 
ene zppear and give them instructions. All witnesses shell be 
-direated by summons to report to-the Robbery ‘ranch. by 1°60 hours. : 
| 
In those cases where a lineup is appropriate for a juvenile, 
“the officer handling the case in court shall contact the er ation 


‘Gounse} 's Office, Juvenile Court, for an appropriate time and date. 


He-shald--also contact the Youth-Division to arrange to have a faa ember 

of that unit present during the lineup. : eos 
“ty; bineups*for all others shall be specially scheduled through. 

the-Robbery- Zranch.. The officer handling the case in court shall 


-eontact, the Robbery. Branch tovestablish a date and time for such a 


lineup...The witness’ summons shall reflect the time and date agree ed 
upon. : 
a7 6.. Counsel for a suspect appearing in a lineup shall be given 
‘the date, tine, place and nature of the offense prior to the beginning 
of: the lineup by. the Detective. Sergeant of the Robbery Branch. 

‘Counsel. for a suspect appearing in°a lineup will not be given ‘the 


names. of-the witnesses who will view the lineup in the case involving 


is client,-nor will any prior description of the suspect gi iven to 
the police “be made available to him by police officers : 


roe Witnesses shall vicw-the lineup one at a time. 
then. one witness te a oe eee crime is present, each shall 
the lineup separately and indevendently. Witnesses should not 
or: otherwise comnunieate with other witnesses after having view 
lineup until. the last witness in the case has viewed the lineup. 
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On Decemker 2, 1970, a panel of this Court affirmed appellant's 


conviction for armea rokbery, assault with a dangerous weapon and 


carrying a dangerous weapon. He is presently serving a sentence 


at the Lorton Youth Center concurrent to a sentence for other rok- 


beries. Three issues of great importance in District criminal 


procedure were decided adversely to appellant: 


I 


DOES EFFECTIVE ASSISTANCE OF COUNSEL AT A LIN=UP 
REQUIRE THE GOVERNMENT TO SROVIDE TO COUNSEL THE 
NAMES OF “TITNESSES, PRIOR DESCRISTIONS GIVEN BY 
WITNESS=S, AND TIME, PLACE AND NATURE OF THE 


CRIMES INVOLVED. 
The panel held there is no duty to 


volunteer the information as to the description 
given the complaining witness at the service 
station robbery. Appellant's counsel did not 
request such information and it does not appear 
that the absence of such information in any way 
prejudiced the appellant. slip op. at 3. 


Appellant's lineup was held about two weeks after this Court 
suggested, in Allen v. United States, 133 U.S. App. D.C. 84, 408 
F.2d 1287 (1969) the effective assistance of counsel would require 


provisions 


in advance of the linetp the names of the wit- 
nesses who would attend; the time, place and 
nature of the crimes involved; and tHe descrip- 


tions of the suspect, if any, which the 
witnesses had given to the police. 


Such information was not provided attorneys at the time of the 
lineup in the instant case, nor is it provided at the present time, 


| 
whether requested or not. Counsel in the present case; didn't re- 


quest it, because he knew such requests were useless (Tr.64-65) . 

Spriggs v. Wilson, U.S. App. D.C. , 419 F.2a' 759 (1969) 
| 

and United States v. Kirky, No. 23,106, dec. Apr. 24, 1970, also 


| 
point out these requirements of the right to céunsel. 


Appellant was not notified he would ke charged with this rok- 


bery until nearly two months after the lineup, when he was indicted. 
His inability to reconstruct the day in question was gue to that 
delay. Compliance with Allen « Spriggs - Kirby would nave pro- 
vided adequate notice. Failure to do so was prejudicial. 

In practice, the government disregards the three cited cases 
as dicta. The court should rehear this case in banc in order to 
djefine effective assistance of counsel at a lineup in light of 
experience since the Wade - Gilbert - Stovall decisions of 1967. 
The panel decision herein is being taken to require a specific re- 


quest for information along with a defense showing ef prejudice 


before compliance with Allen - Spriggs - Kirkby is required. Such 


a showing is impossible. 


=o 


It 


DOES A FOST-ARREST DISPLAY OF PHOTOGRAPHS TO 
“"TTNESSES “HO ARE TO ATTEND A SCHEDULED LINE- 
UP DENY ZFFECTIVE ASSISTANCE OF COUNSEL OR 
CREATE AN UNNECESSARY RISK OF MIS IDENTIFICATION? 


The panel held the showing of photos here "carries no hint 
of suggestivity", slip opinion at 4, and that 


there is nothing wrong per se in the police 
securing a photographic identification before 
calling the witness to a lineup at which the 
suspect appears. 


In Clemons v. United States, 133 U.S. App. D.C. 27, 408 F.2d 
1230 (1968), this Court, sitting en banc, said: 


Apart from photographic leads and the familiar 
post-arrest police station confrontation, there 
are possible variations in the circumstances of 
arrest and detention where the right to counsel, 
as well as the demands of due process, will have 
to be defined and measured from case to case by 
reference to the reasonableness of the police 
conduct under the particular circumstances. Id. 
at 34-35, 408 7.24 at 1238. 


The incursion of a post-arrest photographic showing made without 
reason upon the right to counsel at the impending lineup was un- 
reasonable here. No investigative justification exists for the 


risk of a misidentification which could permanently plant an image 


of an accused. Counsel's ability to participate in the lineup’s 


construction and conduct was the victim of a prior idéntification 


which is unjustifiable. 
| 


This Court should take the opportunity to clarify en banc 


for the first time since Clemons what protection of the right to 


counsel at lineup requires of the police after an arrest has keen 


made, 


DOES A THREE MONTH DELAY IN -ROVIDING AN IN 
CUSTODY ACCUSED “ITH NOTICS THAT HE IS TO BE 
CHARGED “JITH A SECOND AND SEPARATE OFFSNS= 
VIOLATE DUE ‘PROCESS “HERE REJUDICE IS SHON? 
The panel held there was "no prejudicial delay in the two 


and a half month delay between the date of offense and the in- 


dictment.” 


In Nickens v. United States, 116 U.S. App. D.C. 338, 3223 F.2a 


808 (1963), this Court condemned the delay of notice of the of- 
fense to be charged 

for an unreasonably oppressive and unjus—- 

tifiable time after the offense to the pre- 

judice of the accused. Id. at 340 n.2, 322 

F.22a at 810 n.2. 
From that concept grew the cases of Ross Vv. United States, 121 
U.S. App. D.C. 233, 238 F.2d 259 (1956); Godfrey v. United States, 
123 U.S. App. D.C. 219, 3258 F.28 850 (1955); and Janes v. United 
States, 131 U.S. App. D.c. 88, 402 F.2d 639 (1968). The govern- 
ment in those cases offered unacceptable justifications for failure 
to arrest those to be charged. Other cases condemn delays in in- 
dictment returns and information filing. Meny of the delays con- 
demned are justified by reference to administrative burden. 


= 


However, no justification can be offered for failing to dis- 


aH 


close to a person in custody on one offense that he will also be 
charged with another one which occurred at another time anc place. 
Yet Appellant was not notified for several months. 


The solution calls for form notice or pre-lineup provision 


of the information sought in part I. The injury to future defen- 


dants will be great unless this Court utilizes this case asa 


vehicle to resolve the questions. 


close to a person in custody on one offense that he will also be 


charged with another one which occurred at another time and place. 


Yet Appellant was not notified for several months. 

The solution calls for form notice or pre-lineup provision 
of the information sought in part I. The injury to future defen- 
dants will be great unless this Court utilizes this case as a 


vehicle to resolve the questions. 


CONCLUS ION 
| 
Rehearing in banc upon the three enumerated issues will 


clarify important and uncertain issues. The fourth issue raised 
i 


on appeal is abandoned in an effort to oktain full review of 
these three issues. The first and third issues invite solution 


by provision of certain information to counsel pre-lineup. The 
first and second issues intertwine in such a way that the sub- 


stance of the right to counsel at lineups can ke fully explored. 


Rehearing on all three issues is therefore requested in banc. 


Respectfully submitted, 
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